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 Highlights 

 Concerning related parties, formal recognition by the customs 
administration of the arm’s length principle (as per Article 9 OECD Model 
Tax Convention) in order to determine the customs value 

 Recognition by the customs administration of post-transaction transfer 
pricing adjustments (upward or downward). This recognition should be 
applicable for adjustments made either as a result of a voluntary 
compensating adjustment – as agreed upon by the two related parties –  
or as a result of a tax audit 

 It is recommended that in the event of post transaction transfer pricing 
adjustments (upward or downward); customs administrations accede to 
review the customs value according to one of the following methods as 
selected by the importer.  

 It is recommended that in the case of post-transaction transfer pricing 
adjustments (upward or downward), companies be relieved from: 
a) The obligation to submit an amended declaration for each initial 
customs declaration 
b) The payment of penalties, as variations of the transfer price 

 It is recommended that OECD methods be acceptable to customs 
administrations with an accommodation of the following elements: 
a) Identical or similar goods 
b) Recognition of corporate legal entities (performing specific functions  
and adding value within a group) 

 Recognition of the acceptability of transfer pricing documentation by the 
customs administration 
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Introduction 
 

As the world business organization, the International Chamber of Commerce (ICC) confirms 
that multinational companies, from all sectors and in every part of the world, face difficulties 
with respect to the valuation of goods. These difficulties arise because transactions between 
related parties are subject to both customs and fiscal examinations and are thereby bound by 
differing rules and contradictory interests. We believe these examinations should yield the 
same value and that a resolution to the problem is in the interests of all concerned. 
 
There are two reasons for this problem: 
 

1. Tax and customs administrations, even within one country and sometimes within the 
same government department, have different approaches: tax administration focuses 
on intra-group sales’ prices that may be perceived as higher than they should be; 
whereas customs authorities control imported goods for which prices may be 
perceived as lower than the market price. While both administrations seek to achieve 
the same goal, which is arm’s length pricing, revenue interests in the transaction still 
remain at odds with each other.  

 
2. Tax and customs administrations often set rules independently for the same 

transaction/good. Tax authorities seek conformity with the Organisation for Economic 
Co-operation and Development (OECD) Transfer Pricing Guidelines which have been 
largely codified in many countries.  This set of rules provides guidance on the 
application of the arm's length principle for the valuation of cross-border transactions 
between associated enterprises, whereas customs authorities conform to Article VII 
of the General Agreement on Tariffs and Trade (GATT) Valuation Code. 

 

This dichotomy, present in both developed and developing countries, creates a climate of 
uncertainty and complexity compounded by economic globalization. It also leads to increases 
in compliance and implementation costs, absence of flexibility in the conduct of business 
operations, and furthermore creates a significant risk of penalties. Indeed, even when a 
company complies with both the OECD guidelines/principles and the World Trade 
Organization (WTO) Valuation Agreement, there is no guarantee that there will not be a 
dispute between two countries or two administrations in the same country on the 
determination of the arm’s length price. This means that valuation conflicts can arise not only 
prior to but also after an audit. 
 
Given that intercompany transactions account for more than 60% of global trade in terms of 
value, the divergence of customs and transfer pricing valuation presents an obstacle to the 
liberalization of trade and inhibits international development for companies of all sizes. 
 
 

Key features 
 

Although numerous points of divergence can be listed between customs and tax approaches, 
it is important to stress that points of convergence also exist. Therefore, while it may not be 
necessary to change WTO rules or the OECD guidelines we believe that the two can and 
should be aligned by finding a common way of interpreting the arm’s length principle. As a 
basic principle, we recommend that tax administrations assess and appreciate how the 
enterprise has arrived at the declared customs value (and vice versa – as the case may be - 
the customs administration assess and appreciate how the enterprise has arrived at the 
transfer price) prior to issuing a formal tax or duty assessment.  In case the conflict between 
the enterprise and the relevant fiscal administration cannot be resolved, then the tax 
administration and the customs administration of the respective country should work in 
concert and attempt to harmonize valuation determinations. 
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A recommended method of accomplishing this is to incorporate into the transfer pricing 
studies those elements additionally needed by customs administrations to determine 
acceptable customs valuation. Indeed, ICC notes that the World Customs Organization 
(WCO) has already considered the appropriateness of transfer pricing documentation in 
Commentary 23.1 of the Technical Committee on Customs Valuation (TCCV). 
 
This approach considers that it is not currently conceivable to try to find solutions outside 
existing and well-recognized principles, nor is it realistic to seek a total harmonization of 
customs and tax rules or even to impose one’s view onto another.  Furthermore, the 
business community believes that creating yet another set of rules will not solve these 
problems. ICC therefore recommends a focus on how these principles can be more closely 
aligned and made acceptable to both governmental authorities and the private sector. This 
document is offered as an input from the business sector to international organizations 
working on these issues. 
 
The goals of the proposals that follow are to: 

 Secure harmonized tax and customs valuation of transactions between related 
parties in an international context 

 Clarify rules for both companies and administrations 

 Suppress or at least reduce financial impact linked to divergent valuation 

 Simplify regulations 
 
And thereby: 

 Reduce compliance costs to companies 

 resulting from disputes arising from divergent views 
taken by customs and tax authorities 

 Streamline intercompany operations and facilitate international business 
 
 

Proposals 
 

Although Advance Pricing Agreements (APAs) can resolve tax valuation concerns, APAs are 
often very rigid, time- and cost-consuming, and not appropriate for businesses that 
continually evolve. Often, APA’s are also not a viable option for small and medium sized 
enterprises or for transactions that are not material in size.  
 
Accordingly, in order to enable more documentation supportive of valuation validation, ICC 
proposes the following additional options to derive customs value: 
 
 

Proposal 1  
 

Concerning related parties, formal recognition by the customs administration of the 
arm’s length principle (as per Article 9 OECD Model Tax Convention) in order to 
determine the customs value.  
 
The customs value is normally based on Article VII of the GATT agreement 1994 which 
states that, in article I, Rules on Customs Valuation:  
 
1. The customs value of imported goods shall be the transaction value, that is the price 
actually paid or payable for the goods when sold for export to the country of importation 
adjusted in accordance with the provisions of Article 8 (…)  
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Thus, customs authorities prefer to determine customs duties on the sales price of imported 
goods, which is deemed to represent an arm’s length value. When the seller and the buyer 
are related, and arm’s length pricing comes into question, transaction value can still be used 
for customs valuation purposes if the importer can demonstrate that the declared transaction 
value: 1) meets the circumstances of sale test or 2) by comparison with test values. 
 
 As explained below in article I, Rules on Customs Valuation of GATT Article VII:  

 
1. The customs value of imported goods shall be the transaction value (…) 
provided (…) 3 (d) that the buyer and seller are not related, or where the buyer 
and seller are related, that the transaction value is acceptable for customs 
purposes under the provisions of paragraph 2.  
 
2. (a) In determining whether the transaction value is acceptable for the 

purposes of paragraph 1, the fact that the buyer and the seller are related 
within the meaning of Article 15 shall not in itself be grounds for regarding 
the transaction value as unacceptable. In such a case the circumstances 
surrounding the sale shall be examined and the transaction value shall be 
accepted provided that the relationship did not influence the price. If, in 
the light of information provided by the importer or otherwise, the customs 
administration has grounds for considering that the relationship influenced 
the price, it shall communicate its grounds to the importer and the importer 
shall be given a reasonable opportunity to respond. If the importer so 
requests, the communication of the grounds shall be in writing.  

 

(b) In a sale between related persons, the transaction value shall be 
accepted and the goods valued in accordance with the provisions of 
paragraph 1 whenever the importer demonstrates that such value closely 
approximates to one of the following occurring at or about the same time: 
(i) the transaction value in sales to unrelated buyers of identical or similar 
goods for export to the same country of importation; (ii) the customs value 
of identical or similar goods as determined under the provisions of Article 5; 
(iii) the customs value of identical or similar goods as determined under the 
provisions of Article 6; 

 
With regard to 2(b), customs administrations require that the test values must be previously 
determined, pursuant to an actual appraisement of imported merchandise.  If there are no 
previous importations of identical or similar merchandise that were appraised by customs 
authorities under the transaction, deductive or computed value methods, there may not exist 
any test values that will be accepted by the customs administration.  Therefore, it is common 
practice to evaluate the circumstances surrounding the sale in relation to the above 2(a).  
 
The Interpretative Notes to 2(a) provide examples of how to evaluate the circumstances of 
sales in order to satisfy the customs administrations that the relationship of the parties did 
not influence the transaction value.  The Interpretive Note to Article 1, 2(a) of GATT Article 
VII reads as follows: 
 
2. Paragraph 2(a) provides that where the buyer and the seller are related, the 
circumstances surrounding the sale shall be examined and the transaction value 
shall be accepted as the customs value provided that the relationship did not 
influence the price. It is not intended that there should be an examination of the 
circumstances in all cases where the buyer and the seller are related.  
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Such examination will only be required where there are doubts about the 
acceptability of the price. Where the customs administration has no doubts about 
the acceptability of the price, it should be accepted without requesting further 
information from the importer. For example, the customs administration may 
have previously examined the relationship, or it may already have detailed 
information concerning the buyer and the seller, and may already be satisfied 
from such examination or information that the relationship did not influence the 
price. 

 

3. Where the customs administration is unable to accept the transaction value 
without further inquiry, it should give the importer an opportunity to supply such 
further detailed information as may be necessary to enable it to examine the 
circumstances surrounding the sale. In this context, the customs administration 
should be prepared to examine relevant aspects of the transaction, including the 
way in which the buyer and seller organize their commercial relations and the 
way in which the price in question was arrived at, in order to determine whether 
the relationship influenced the price. Where it can be shown that the buyer and 
seller, although related under the provisions of Article 15, buy from and sell to 
each other as if they were not related, this would demonstrate that the price had 
not been influenced by the relationship. As an example of this, if the price had 
been settled in a manner consistent with the normal pricing practices of the 
industry in question or with the way the seller settles prices for sales to buyers 
who are not related to the seller, this would demonstrate that the price had not 
been influenced by the relationship. As a further example, where it is shown that 
the price is adequate to ensure recovery of all costs plus a profit which is 
representative of the firm's overall profit realized over a representative period of 
time (e.g. on an annual basis) in sales of goods of the same class or kind, this 
would demonstrate that the price had not been influenced. 
 

Consistent with Commentary 23.1 of the WCO Technical Committee on Customs Valuation 
(TCCV), for importers that establish related party pricing policies in accordance with the 
OECD Transfer Pricing Guidelines and provide the necessary transfer price documentation, 
such documentation should be considered a solid basis on which customs administrations 
can evaluate the circumstances surrounding the sale. The OECD Guidelines are based on 
sound underlying economic principles designed to result in arm’s length prices being charged 
– the same result sought by customs administrations when determining that prices have not 
been influenced by the relationship.  
 
Consequently, consistent with Commentary 23.1, in certain instances ICC recommends that 
importers who set prices in accordance with the OECD Transfer Pricing Guidelines 
demonstrate that the relationship between the buyer and the seller did not influence the 
price. 
 
Accordingly, the arm’s length principle (Article 9 OECD Model Tax Convention) may be 
directly aligned with the rules for determining the acceptability of transaction value under 
either the circumstances of sale test or test values. This should be formally recognized by 
customs administrations and doing so will set up a formal link between the OECD and WTO 
rules with regard to the value of transactions between related parties. 
 
Moreover, there are many situations where voluntary or a fortiori imposed adjustments were 
not foreseeable at the time the import declaration had been made. The propositions 2 and 3 
concern cases where the customs implications of any such transfer pricing adjustment need 
to be duly dealt with. 
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Proposal 2  
 

Recognition by the customs administration of post-transaction transfer pricing 
adjustments (upward or downward). This recognition should be applicable for 
adjustments made either as a result of a voluntary compensating adjustment – as 
agreed upon by the two related parties – or as a result of a tax audit. 
 
Post-transactions adjustments are permitted by both the OECD guidelines and WTO 
customs valuation rules. These post-transaction adjustments can be done for a variety of 
reasons, including voluntary adjustments, but also for year-end adjustments when trying to 
get within a pre-agreed range or price at the end of a year or period. However, such 
adjustments are subject to separate sets of rules, and often disregarded by customs when 
the adjustments are downward.   
 
Should companies be permitted to perform customs value adjustments without being 
required to set up a provisional valuation procedure or being subject to penalties due to 
valuation adjustments. 
 
 

Proposal 3 
 
It is recommended that in the event of post-transaction transfer pricing adjustments 
(upward or downward), customs administrations accede to review the customs value 
according to one of the following methods as selected by the importer. These 
methods being applicable to the value of the goods impacted by the adjustment: 
 

 Application of the weighted average customs duty rate: the weighted average 
customs duty rate is calculated by dividing the customs duties’ total amount for the 
year by the respective customs value total amount for the same year. This may 
include the possibility of a lump-sum adjustment at the end of the year. For example, 
if at the end of the year, the transfer price adjustments result in an additional payment 
to the seller, then we recommend that the importer be able to report this lump-sum 
amount.  That way customs will be able to allocate this to all entries declared within 
the year and the duty adjustment will be the weighted average duty rate. 

 
 Allocation of the transfer pricing adjustment, according to the nomenclature 

code, and to information provided by the importer or customs authorities 
disclosing all commodity codes and all relevant import data available in their 
national statistics. 

 
 

Proposal 4 
 
It is recommended that in the case of post-transaction transfer pricing adjustments 
(upward or downward), companies be relieved from: 
 

 The obligation to submit an amended declaration for each initial customs 
declaration. Instead, a single recapitulative return referring to all the initial customs 
declarations would be lodged. 
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 The payment of penalties, as variations of the transfer price. In fact, these 
variations depend on various factors which have absolutely nothing to do with an 
intention to evade customs duties. 

 
 

Proposal 5 
 
It is recommended that OECD methods be acceptable to customs administrations with 
an accommodation of the following elements: 
 

 Identical or similar goods: recognition of the geographical and temporal 
circumstances of the market to enable a simplification in the level of requirements 
according to the needs of the country of import and to permit an approach based on 
market segment / regional area / comparable market conditions. 

 
 Recognition of corporate legal entities (performing specific functions and 

adding value within a group) in order to enable customs authorities to acknowledge 
transfer pricing documentation and functional analysis in the broad economic context, 
and not narrowly according to the chronology of transactions.   

 
 

Proposal 6 
 

Recognition of the acceptability of transfer pricing documentation by the customs 
administration 
 

Tax transfer pricing documentation is a tax legal requirement almost all over the world. Its 
content is largely aligned across the countries and can hence be considered fairly standard.  
It normally includes all of the information required to analyse the circumstances of sale, the 
parties involved, the added value, and the functions performed by each party. It is 
recommended that customs requirements, in addition to those of tax authorities, be defined 
so as to enable incorporation of those requirements into transfer pricing documentation to 
serve both purposes. 
 
 

Conclusion 
 
This policy statement breaks new ground in a highly complex and contentious area within the 
global tax and customs world. It is to be expected that many around the world will contribute 
to this topic in the foreseeable future. 
 
ICC will continue to monitor developments in this important area and will issue an update of 
this policy statement if needed. 
 
 

*  *  *  *  *  * 
 

 



 

 

The International Chamber of Commerce (ICC) 
 
 
ICC is the world business organization, a representative body that speaks with authority on behalf of 
enterprises from all sectors in every part of the world. 
 
The fundamental mission of ICC is to promote trade and investment across frontiers and help 
business corporations meet the challenges and opportunities of globalization. Its conviction that trade 
is a powerful force for peace and prosperity dates from the organization’s origins early in the last 
century. The small group of far-sighted business leaders who founded ICC called themselves “the 
merchants of peace”. 
 
ICC has three main activities: rules-setting, dispute resolution and policy. Because its member 
companies and associations are themselves engaged in international business, ICC has unrivalled 
authority in making rules that govern the conduct of business across borders. Although these rules are 
voluntary, they are observed in countless thousands of transactions every day and have become part 
of the fabric of international trade. 
 
ICC also provides essential services, foremost among them the ICC International Court of Arbitration, 
the world’s leading arbitral institution. Another service is the World Chambers Federation, ICC’s 
worldwide network of chambers of commerce, fostering interaction and exchange of chamber best 
practice. 
 
Business leaders and experts drawn from the ICC membership establish the business stance on 
broad issues of trade and investment policy as well as on vital technical and sectoral subjects. These 
include financial services, information technologies, telecommunications, marketing ethics, the 
environment, transportation, competition law and intellectual property, among others. 
 
ICC enjoys a close working relationship with the United Nations and other intergovernmental 
organizations, including the World Trade Organization, the G20 and the G8.  
 
ICC was founded in 1919. Today it groups hundreds of thousands of member companies and 
associations from over 120 countries. National committees work with their members to address the 
concerns of business in their countries and convey to their governments the business views 
formulated by ICC. 
 
 
 
 
 
 
 
 

 


