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FACILITATING TRADE IN MOTION PICTURES: 
LEVELING THE CUSTOMS PLAYING FIELD

Summary and highlights 

• Modernize policies on customs valuation applied to trade in motion pictures 
• Resolve problems relating to the inconsistent application of WTO’s Customs Valuation 

Agreement regarding royalties and license fees 
• Make customs valuation uniform across all types of intellectual property   

 



Facilitating Trade in Motion Pictures: Leveling the Customs Playing Field 

 104-69 – page 3 

A brief overview of the issues relating to customs valuation in motion pictures 

As the world business organisation, the International Chamber of Commerce (ICC) calls on 
governments and international organisations to modernise policies on customs duties applied 
to trade in motion pictures so those policies are uniform across all types of intellectual 
property.  

ICC calls on governments to ensure that they correctly apply the provisions of the World 
Trade Organization’s (WTO) Customs Valuation Agreement (CVA) so that duties levied on 
trade in motion pictures do not improperly calculate the customs value in relation to royalty 
and license fees. ICC supports the WTO establishing an updated and non-discriminatory 
trade discipline for the customs valuation of carrier media, bearing audio, video, or sound 
based data, only on the value of the carrier medium and not on the value of the right to 
exploit or to use the content stored on the carrier medium, thus according these products the 
same treatment as other digitized content. 

The pace of growth of global trade in motion pictures, including film, has accelerated 
dramatically in recent years. To ensure that this growth continues by providing certainty to 
exporters, keeping markets open, and sustaining the millions of men and women who work in 
the global film industry, it is imperative that customs officials correctly value motion pictures 
in accordance with the principles of the CVA. Additionally, conflicting customs policies that 
treat motion pictures differently from other forms of intellectual property create further 
potential business uncertainties. 
 

The need to modernise the existing customs valuation regime 

Customs policies applied to motion pictures have failed to keep pace with changes in the 
industry and in some respects are decades old, unevenly applied and are inconsistent with 
the policies setting duties payable on other forms of intellectual property. For example, in late 
2010, customs officials in Country A abruptly implemented a new policy for valuing motion 
picture prints thus reversing a long-standing methodology that, for the purposes of assessing 
duty, valued the prints based on the value of the physical film stock. Under the new policy, 
officials of Country A sought to impose a tariff based on the value of the royalties that the 
exhibition of the prints would generate. The new duty, exponentially higher, effectively priced 
imported films out of the Country’s A market; it exceeded the projected box office of the said 
films. Subsequently, the authorities modified their proposal; however, the new duty did not 
revert to the previous policy but instead calculates the duty based on the running time of the 
motion picture and effectively amounts to a forty per cent increase in duties.   

At the same time, customs officials in Country B and Country C, taking note of Country A’s 
action, initiated the implementation of similar policies. These episodes were preceded by 
virtually identical proposals in three other countries. These disparate customs valuation 
methods have created confusing regimes that are inconsistent with the principles of the 
WTO, virtually all the regional trade agreements and the policy objectives of ICC. 
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Objectives of this policy statement 

This statement addresses two separate, but related, policy deficiencies:  

1. The incorrect application of the terms and valuation methodology specified in the 
WTO’s CVA to motion pictures; and  
 

2. The inconsistent customs treatment across different forms of intellectual property. 
 

The incorrect application of the CVA 

The CVA specifies a hierarchy of valuation methodologies to derive customs value; the 
primary being the transaction value – the value of the underlying item determined by an 
economic transaction in which the ownership passes from one party to the other. In many 
instances, it is in fact appropriate to include royalties that are associated with the transaction 
in question. However, such an inclusion is appropriate only when the fundamental aspects of 
the transaction consist of the transfer of the ownership of the goods, and most importantly, 
only if the royalties and license fees are related to the goods being valued that the buyer 
must pay, either directly or indirectly, as a condition of sale of the goods. 

If the payment of the royalties and license fees are not part of the condition of transaction of 
the carrier medium to exploit or to use the contents after importation of the carrier medium 
then such royalties or license fees shall not be included in the customs value of the carrier 
medium, according to paragraph 1(c) of Article 8 of the CVA. 1 However, some customs 
officials have attempted to assess duties on motion pictures by improperly evaluating the 
value of royalties and license fees to determine the customs value. These practices 
improperly inflate the customs value, produce excessive import duties and impede the trade 
of this intellectual property. In extreme cases, the amount of duties governments have sought 
to collect from audio-visual imports from this flawed application of the CVA have been 
prohibitively expensive, stopping all trade in such intellectual property. Accordingly, ICC calls 
on governments to ensure that their customs authorities adhere to the requirements of the 
WTO’s CVA in order not to impede trade in these products. 

Due to the conflicting valuation practices, in the early 1980s, General Agreement on Tariffs 
and Trade (GATT) members debated on how to determine the customs valuation of carrier 
media bearing intellectual property. At the end of this debate, the GATT Customs Valuation 
Committee adopted Decision 4.12, which:  

• Confirmed that the transaction value method is the primary basis of valuation and that 
its application to carrier media bearing intellectual property is consistent with the 
GATT; and  
 

1 “In determining the customs value under the provisions of Article 1, there shall be added to the price 
actually paid or payable for the imported goods: ... (c) royalties and licence fees related to the goods 
being valued that the buyer must pay, either directly or indirectly, as a condition of sale of the goods 
being valued, to the extent that such royalties and fees are not included in the price actually paid or 
payable[.]” 
2 VAL/8, 10 October 1984, The Valuation of Carrier Medium Bearing Software for Data Processing 
Equipment. 
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• Permitted WTO members to apply a valuation methodology for certain forms of 
intellectual property that only includes the cost or value of the medium carrying the 
intellectual property. 

While Decision 4.1 established a trade facilitative valuation discipline for carrier media 
bearing certain intellectual property, it also created an inconsistent and discriminatory 
valuation regime which excluded carrier media bearing sound, cinema and video, from the 
state’s taxation measures on digital contents. This created a significant disparity in respect of 
the customs value of carrier media based on content which has a negative effect on a wide 
range of content-based sectors from sound recordings, to video games and motion pictures. 
 

The need for a uniform valuation standard for intellectual property 

The absence of a single, horizontally applicable valuation standard has led WTO members to 
apply different valuation practices to carrier media depending on the content, creating 
considerable uncertainty and unpredictability for producers and distributors of all types of 
carrier media.  

The absence of a comprehensive valuation discipline on carrier media and the recent 
customs valuation disputes involving carrier media call for a uniform playing field to facilitate 
cross-border trade. The evolution of the audio-visual industry proves the need for WTO 
members to adopt a new and more trade facilitative discipline, which addresses these 
concerns.  
 

ICC recommendations  

• ICC recommends a new customs valuation regime which affords equal treatment for 
purposes of customs valuation to all carrier media bearing audio, video, sound, 
cinema, and software.  
 

• Such a uniform custom valuation should permit members to value, for customs 
purposes, carrier media bearing software, sound, cinema or video based on the 
transaction value of the carrier medium. 
 

• In this context, recognising that content recorded on carrier media is an important 
driver of innovation, creativity and development, and the significant changes in the 
audio-visual industry since the adoption of Decision 4.1 over twenty years ago, and in 
the context of the WTO’s Work Programme on Electronic Commerce’s moratorium on 
assessing customs duties on all electronic transmissions including audio-visual 
works, ICC calls on WTO members to  adopt, where needed, new trade rules and 
standards to meet the needs and realities of the 21st century economy. ICC further 
calls upon WTO members to make this moratorium permanent. 
 

• In recognition of the modern technological developments shaping the motion picture 
industry and to facilitate trade in these innovative products, the national governments 
should eliminate customs duties on media bearing filmed content. 
 

*  *  *  *  *  * 



 

  

 
The International Chamber of Commerce (ICC) 

ICC is the world business organisation, a representative body that speaks with authority on 
behalf of enterprises from all sectors in every part of the world. 

The fundamental mission of ICC is to promote open international trade and investment and 
help business meet the challenges and opportunities of globalisation. Its conviction that trade 
is a powerful force for peace and prosperity dates from the organisation’s origins early in the 
20th century. The small group of far-sighted business leaders who founded ICC called 
themselves “the merchants of peace”. 

ICC has three main activities: rule setting, dispute resolution, and policy advocacy. Because 
its member companies and associations are themselves engaged in international business, 
ICC has unrivalled authority in making rules that govern the conduct of business across 
borders. Although these rules are voluntary, they are observed in countless thousands of 
transactions every day and have become part of the fabric of international trade. 

ICC also provides essential services, foremost among them the ICC International Court of 
Arbitration, the world’s leading arbitral institution. Another service is the World Chambers 
Federation, ICC’s worldwide network of chambers of commerce, fostering interaction and 
exchange of chamber best practice. ICC also offers specialised training and seminars and is 
an industry-leading publisher of practical and educational reference tools for international 
business, banking and arbitration. 

Business leaders and experts drawn from the ICC membership establish the business stance 
on broad issues of trade and investment policy as well as on relevant technical subjects. 
These include anti-corruption, banking, the digital economy, marketing ethics, environment 
and energy, competition policy and intellectual property, among others. 

ICC works closely with the United Nations, the World Trade Organisation and 
intergovernmental forums including the G20. 

ICC was founded in 1919. Today its global network comprises over 6 million companies, 
chambers of commerce and business associations in more than 130 countries. National 
committees work with ICC members in their countries to address their concerns and convey 
to their governments the business views formulated by ICC. 

 

 

 

 


